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within 30 days from the date on which
such grant is made or from its effective
date if a later date is specified, file
with the Commission a written request
rejecting the grant as made. Upon re-
ceipt of such request, the Commission
will vacate its original action upon the
application and set the application for
hearing in the same manner as other
applications are set for hearing.

§ 1.113 Action modified or set aside by
person, panel, or board.

(a) Within 30 days after public notice
has been given of any action taken pur-
suant to delegated authority, the per-
son, panel, or board taking the action
may modify or set it aside on its own
motion.

(b) Within 60 days after notice of any
sanction imposed under delegated au-
thority has been served on the person
affected, the person, panel, or board
which imposed the sanction may mod-
ify or set it aside on its own motion.

(c) Petitions for reconsideration and
applications for review shall be di-
rected to the actions as thus modified,
and the time for filing such pleadings
shall be computed from the date upon
which public notice of the modified ac-
tion is given or notice of the modified
sanction is served on the person af-
fected.

§ 1.115 Application for review of action
taken pursuant to delegated au-
thority.

(a) Any person aggrieved by any ac-
tion taken pursuant to delegated au-
thority may file an application re-
questing review of that action by the
Commission. Any person filing an ap-
plication for review who has not pre-
viously participated in the proceeding
shall include with his application a
statement describing with particular-
ity the manner in which he is ag-
grieved by the action taken and show-
ing good reason why it was not possible
for him to participate in the earlier
stages of the proceeding. Any applica-
tion for review which fails to make an
adequate showing in this respect will
be dismissed.

(b)(1) The application for review shall
concisely and plainly state the ques-
tions presented for review with ref-

erence, where appropriate, to the find-
ings of fact or conclusions of law.

(2) Except as provided in paragraph
(b)(5) of this section, the application
for review shall specify with particu-
larity, from among the following, the
factor(s) which warrant Commission
consideration of the questions pre-
sented:

(i) The action taken pursuant to dele-
gated authority is in conflict with stat-
ute, regulation, case precedent, or es-
tablished Commission policy.

(ii) The action involves a question of
law or policy which has not previously
been resolved by the Commission.

(iii) The action involves application
of a precedent or policy which should
be overturned or revised.

(iv) An erroneous finding as to an im-
portant or material question of fact.

(v) Prejudicial procedural error.
(3) The application for review shall

state with particularity the respects in
which the action taken by the des-
ignated authority should be changed.

(4) The application for review shall
state the form of relief sought and,
subject to this requirement, may con-
tain alternative requests.

(5) The application for review of a
final decision of the Review Board
shall specify with particularity, from
among the following, the factor(s)
which warrant Commission consider-
ation of the questions presented: (i)
The Board’s findings are not supported
by substantial evidence in the record
as a whole; (ii) the Board’s decision in-
volves prejudicial errors of substantive
or procedure law; (iii) the Board’s deci-
sion is arbitrary or capricious; (iv) the
Board’s decision conflicts with Com-
mission policy; or (v) the Board’s deci-
sion raises a novel or important issue
of law or policy which warrants Com-
mission review.

(c) No application for review will be
granted if it relies on questions of fact
or law upon which the designated au-
thority has been afforded no oppor-
tunity to pass.

NOTE: Subject to the requirements of
§ 1.106, new questions of fact or law may be
presented to the designated authority in a
petition for reconsideration.

(d) Except as provided in paragraph
(e) of this section, the application for
review and any supplement thereto

VerDate 27-NOV-96 13:46 Dec 20, 1996 Jkt 167182 PO 00000 Frm 00129 Fmt 8010 Sfmt 8010 E:\CFR\167182.014 167182



130

47 CFR Ch. I (10–1–96 Edition)§ 1.115

shall be filed within 30 days from the
date of public notice of such action, as
that date is defined in § 1.4(b) of these
rules. Oppositions to the application
shall be filed within 15 days after the
application for review is filed. When
permitted, replies to oppositions shall
be filed within 10 days after the opposi-
tion is filed and shall be limited to
matters raised in the opposition. Re-
plies to oppositions to applications for
review of final decisions of the Review
Board may be filed only if the Commis-
sion requests a reply; except as pro-
vided in § 1.115(e)(3), replies to opposi-
tions to all other applications for re-
view are permissible.

(e)(1) Applications for review of in-
terlocutory rulings made by the Chief
Administrative Law Judge (see § 0.351)
shall be deferred until the time when
exceptions are filed unless the Chief
Judge certifies the matter to the Com-
mission for review. A matter shall be
certified to the Commission only if the
Chief Judge determines that it presents
a new or novel question of law or pol-
icy and that the ruling is such that
error would be likely to require remand
should the appeal be deferred and
raised as an exception. The request to
certify the matter to the Commission
shall be filed within 5 days after the
ruling is made. The applicaton for re-
view shall be filed within 5 days after
the order certifying the matter to the
Commission is released or such ruling
is made. Oppositions shall be filed
within 5 days after the application is
filed. Replies to oppositions shall be
filed only if they are requested by the
Commission. Replies (if allowed) shall
be filed within 5 days after they are re-
quested. A ruling certifying or not cer-
tifying a matter to the Commission is
final: Provided, however, That the Com-
mission may, on its own motion, dis-
miss the application for review on the
ground that objections to the ruling
should be deferred and raised as an ex-
ception. Applications for review of in-
terlocutory rulings made by the Re-
view Board (see §§ 0.365(b), 1.301(b))
shall be filed only as a part of the ap-
plication for review of the Board’s final
decision, except that applications for
review of rulings by the Board pursu-
ant to § 1.301(a) must be filed separately
after such ruling by the Board.

(2) The failure to file an application
for review of an interlocutory ruling
made by the Chief Administrative Law
Judge or the denial of such application
by the Commission, shall not preclude
any party entitled to file exceptions to
the initial decision from requesting re-
view of the ruling at the time when ex-
ceptions are filed. Such requests will
be considered in the same manner as
exceptions are considered.

(3) Applications for review of a hear-
ing designation order issued under del-
egated authority shall be deferred until
applications for review of the final Re-
view Board Decision in the case are
filed, unless the presiding Administra-
tive Law Judge certifies such an appli-
cation for review to the Commission. A
matter shall be certified to the Com-
mission only if the presiding Adminis-
trative Law Judge determines that the
matter involves a controlling question
of law as to which there is substantial
ground for difference of opinion and
that immediate consideration of the
question would materially expedite the
ultimate resolution of the litigation. A
ruling refusing to certify a matter to
the Commission is not appealable. In
addition, the Commission may dismiss,
without stating reasons, an application
for review that has been certified, and
direct that the objections to the hear-
ing designation order be deferred and
raised when applications for review of
the final Review Board Decision are
filed. A request to certify a matter to
the Commission shall be filed with the
presiding Administrative Law Judge
within 5 days after the designation
order is released. Any application for
review authorized by the Administra-
tive Law Judge shall be filed within 5
days after the order certifying the mat-
ter to the Commission is released or
such a ruling is made. Oppositions
shall be filed within 5 days after the
application for review is filed. Replies
to oppositions shall be filed only if
they are requested by the Commission.
Replies (if allowed) shall be filed with-
in 5 days after they are requested.

(f)(1) Applications for review, opposi-
tions, and replies shall conform to the
requirements of §§ 1.49, 1.51, and 1.52,
and shall be submitted to the Sec-
retary, Federal Communications Com-
mission, Washington, DC 20554. Except
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as provided below, applications for re-
view and oppositions thereto shall not
exceed 25 double-spaced typewritten
pages. Applications for review of final
decisions of the Review Board and op-
positions thereto shall not exceed 10
double-spaced typewritten pages. Ap-
plications for review of interlocutory
actions in hearing proceedings (includ-
ing designation orders) and oppositions
thereto shall not exceed 5 double-
spaced typewritten pages. When per-
mitted (see § 1.115(d)), reply pleadings
shall not exceed 5 double-spaced type-
written pages. The application for re-
view shall be served upon the parties to
the proceeding. Oppositions to the ap-
plication for review shall be served on
the person seeking review and on par-
ties to the proceeding. When permitted
(see § 1.115(d)), replies to the opposi-
tion(s) to the application for review
shall be served on the person(s) oppos-
ing the application for review and on
parties to the proceeding.

(2) If the Commission grants review
of a Review Board final decision and re-
quests that briefs be filed, the parties
may file briefs and reply briefs, which
shall not exceed 25 double-spaced type-
written pages. Briefs shall be filed
within 30 days after release of the order
granting review. Reply briefs shall be
filed within 10 days after the last day
for filing briefs.

(g) The Commission may grant the
application for review in whole or in
part, or it may deny the application
with or without specifying reasons
therefor. A petition requesting recon-
sideration of a ruling which denies an
application for review will be enter-
tained only if one or more of the fol-
lowing circumstances is present:

(1) The petition relies on facts which
related to events which have occurred
or circumstances which have changed
since the last opportunity to present
such matters; or

(2) The petition relies on facts un-
known to petitioner until after his last
opportunity to present such matters
which could not, through the exercise
of ordinary diligence, have been
learned prior to such opportunity.

(h)(1) If the Commission grants the
application for review in whole or in
part, it may, in its decision:

(i) Simultaneously reverse or modify
the order from which review is sought;

(ii) Remand the matter to the des-
ignated authority for reconsideration
in accordance with its instructions,
and, if an evidentiary hearing has been
held, the remand may be to the per-
son(s) who conducted the hearing; or

(iii) Order such other proceedings, in-
cluding briefs and oral argument, as
may be necessary or appropriate.

(2) In the event the Commission or-
ders further proceedings, it may stay
the effect of the order from which re-
view is sought. (See § 1.102.) Following
the completion of such further proceed-
ings the Commission may affirm, re-
verse or modify the order from which
review is sought, or it may set aside
the order and remand the matter to the
designated authority for reconsider-
ation in accordance with its instruc-
tions. If an evidentiary hearing has
been held, the Commission may re-
mand the matter to the person(s) who
conducted the hearing for rehearing on
such issues and in accordance with
such instructions as may be appro-
priate.

NOTE: For purposes of this section, the
word ‘‘order’’ refers to that portion of its ac-
tion wherein the Commission announces its
judgment. This should be distinguished from
the ‘‘memorandum opinion’’ or other mate-
rial which often accompany and explain the
order.

(i) An order of the Commission which
reverses or modifies the action taken
pursuant to delegated authority is sub-
ject to the same provisions with re-
spect to reconsideration as an original
order of the Commission. In no event,
however, shall a ruling which denies an
application for review be considered a
modification of the action taken pursu-
ant to delegated authority.

(j) No evidence other than newly dis-
covered evidence, evidence which has
become available only since the origi-
nal taking of evidence, or evidence
which the Commission believes should
have been taken in the original pro-
ceeding shall be taken on any rehear-
ing ordered pursuant to the provisions
of this section.

(k) The filing of an application for re-
view shall be a condition precedent to
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judicial review of any action taken
pursuant to delegated authority.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307)

[28 FR 12415, Nov. 22, 1963, as amended at 41
FR 14871, Apr. 8, 1976; 44 FR 60295, Oct. 19,
1979; 46 FR 18556, Mar. 25, 1981; 48 FR 12719,
Mar. 28, 1983; 50 FR 39000, Sept. 26, 1985; 54 FR
40392, Oct. 2, 1989; 55 FR 36641, Sept. 6, 1990; 57
FR 19387, May 6, 1992]

§ 1.117 Review on motion of the Com-
mission.

(a) Within 40 days after public notice
is given of any action taken pursuant
to delegated authority, the Commis-
sion may on its own motion order the
record of the proceeding before it for
review.

(b) If the Commission reviews the
proceeding on its own motion, it may
order such further procedure as may be
useful to it in its review of the action
taken pursuant to delegated authority.

(c) With or without such further pro-
cedure, the Commission may either af-
firm, reverse, modify, or set aside the
action taken, or remand the proceeding
to the designated authority for recon-
sideration in accordance with its in-
structions. If an evidentiary hearing
has been held, the Commission may re-
mand the proceeding to the person(s)
who conducted the hearing for rehear-
ing on such issues and in accordance
with such instructions as may be ap-
propriate. An order of the Commission
which reverses or modifies the action
taken pursuant to delegated authority,
or remands the matter for further pro-
ceedings, is subject to the same provi-
sions with respect to reconsideration
as an original action of the Commis-
sion.

§ 1.120 Protests of grants without
hearing.

(a) The provisions of this section
shall not be applicable to any applica-
tion: (1) Filed on or after December 12,
1960; (2) filed before December 12, 1960,
but substantially amended (as defined
in the applicable provisions of this
chapter) on or after that date; or (3)
filed before December 12, 1960, and not
thereafter substantially amended, but
with respect to which the rules in this
chapter provide an opportunity for pe-
titions to deny to be filed under section

309 of the Communications Act, as
amended. See §§ 1.580 and 1.962.

(b) Where any instrument of author-
ization for a radio station, other than a
license pursuant to a construction per-
mit, has been granted without a hear-
ing, any party in interest may file a
protest directed to such grant and re-
quest a hearing on the application
granted. Such protest shall be signed
by the protestant and subscribed to
under oath. Such protest must be filed
with the Commission within 30 days
after release of the document contain-
ing the full text of such action, or in
case such a document is not released,
after release of a ‘‘Public Notice’’ an-
nouncing the action in question and
must separately set forth:

(1) Such allegations of fact as will
show the protestant to be a party in in-
terest, i.e., a person aggrieved or whose
interests are adversely affected by the
Commission’s authorization, protest of
which is sought. Each such allegation
of fact shall be separately stated.

(2) Facts indicating the reasons why
the grant was improperly made or
would otherwise not be in the public
interest. Each such reason shall be sep-
arately stated, and facts in support
thereof shall be specified in detail and
shall not include general non-specific
conclusory arguments and allegations.

(3) The specific issues upon which
protestant wishes a hearing to be held,
which issues must relate directly to a
matter specified with particularity as
part of paragraph (b)(2) of this section.

(c) Arguments and citations of au-
thority may be set forth in a brief ac-
companying the protest but must be
excluded from the protest itself.

(d) Oppositions to protests and briefs
in support thereof shall contain all ma-
terial, including that pertinent to the
determination referred to in paragraph
(i) of this section, deemed appropriate
to the Commission’s resolution of the
protest. Such oppositions and support-
ing briefs must be filed within 10 days
after the filing of such protest, and any
replies to such oppositions must be
filed within 5 days after the filing of
the oppositions.

(e) Protests, oppositions, and replies
shall be filed with the Commission in
original and 14 copies and shall be ac-
companied by proof of service upon the
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